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Charl es Wight Bryan 01-11378 April 17, 2002

RULI NG

FH: Adv Proc no. 01-1076: 507(a)(7) — priority claimand the other issues
addressed by the final pretrial order of April 17, 2002 (docs 24,
25)— nost of these are also confirnation issues.

FH Confirmati on of Plan (doc 18)

bj ections by Vicky Bryan (fornmer spouse):

not feasible (24)
Fraud i n schedul es (54)
Schedule | incone too | ow and notes to brother are fraud (60)

1334 and 157; core; 7052.
A Support vs. property distribution

Standards for determ ning whether a paynent or exchange of funds or
other property is support addressed by 8 507(a)(7) are as foll ows:

I must construe “support” broadly, at l|east for 8523 purposes, and that
applies to 8 507(a)(7) determnations as well, given that the
definition of “support” is to be the same under 523(a)(5) and
507(a) (7) because of the virtual identity of the |Ianguage of those
two sections. Dewey v Dewey (In re Dewey), 223 BR 559, 563-64, 565
(10th Cir. BAP 1998), aff'd 1999 W 1136744 (10'" Gr. 1999)
(“Dewey”).

The terns “alinony” and “support” are to be given a broad construction
to support the Congressional policy that favors enforcenent of
spousal and child support, thereby overriding the genera
bankruptcy policy which construes the exceptions to discharge
narrowly. Collier § 523.11[2], at page 523-78, citing Jones v.
Jones (In re Jones), 9 F.3d 878, 881 (10'" Gir. 1993)(the term
“support” as used in 8 523(a)(5) is entitled to a broad
construction); Dewey, 223 B.R at 564 (the term“support” is to be
read broadly and in a realistic manner).

Whet her an obligation to a forner spouse is in the nature of support is
resol ved according to federal bankruptcy |law, not state donestic
relations law. Young v. Young (In re Young), 35 F.3d 499, 500
(10th Gr. 1994) (“Young”); Sylvester v. Sylvester, 865 F.2d 1164,
1166 (10'" Gr. 1989)(per curiun) (“Sylvester”)(citing Goin v.
Rives (Inre Goin), 808 F.2d. 1391, 1392 (10'" Gr. 1987))
(“@in"). That determnation is made as of the tine of the
divorce, not later, Sanpson v. Sanmpson (In re Sanpson), 997 F.2d
717, 725-26 (10'" Cir. 1993) (“Sanpson”’), regardl ess of the ex-
spouses’ current needs or circunstances. Young, 35 F.3d at 500
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Syl vester, 865 F.2d at 1166. On the other hand, nothing about the
federal basis for making the dischargeability decision precludes
either party fromreturning to State Court to pursue a change in
the substance of the support obligation as may be permtted under
state | aw Federal courts should not put thenselves in the
position of nodifying state matrinoni al decrees. Sylvester, 865
F.2d at 1166.

In maki ng these decisions, the Court nust consider not only the state
court decree but nmust also |ook behind it. Young, 35 F.3d at 500.
The “basic inquiry is ...what was intended by the [state] court in
entering the decree and whet her the evi dence adduced in support of
the decree justifies that court’s characterizati on of the paynents
as alinony.” |1d. Accord, Chanpion v. Chanpion (In re Chanpion),
189 B.R 516, 518 (Bankr. D.N.M 1995). But see Goss v. Goss, 722
F.2d 599, 602 (10'h Gr. 1983) (holding that bankruptcy court was
collaterally estopped fromdeciding alinony issue differently than
did the state court; decided under § 17a(7) of the Bankruptcy
Act).

Ms. Bryan has the ultinmate burden of persuasion, whether this case is
| ooked at as a 8§ 523(a)(5) matter, Sanpson 997 F.2d at 725; 4
King et al., Collier on Bankruptcy (15'" Ed. Rev. 1999) { 523. 04,
at page 523-19 (“Collier”), or as a § 507(a)(7) matter

Ms. Bryan nust prove her case by a preponderance of the evidence
G ogan v. Garner, 498 U S 279, 290, 111 S.C. 654, 661 (1991).

Ms. Bryan has not net this burden. In exhibit D2 (also C 11), Judge
Macar on found and concl uded respectively that both parties coul d support
t hensel ves (Finding 69) and that neither party should pay spousal support to
the other (Conclusion V), and this is borne out by the findings that M. Bryan
during the narriage worked in | ower paying jobs deliberately and Ms. Bryan
al though having less fornmal education, worked first as a Hyatt waitress, then
also as a Crcle K store nanager, and then afterward as an area manager for
Crcle Kcorporation (Findings 28 and 34), February 1, 2000 trial transcript
(Ex D6) at pages 23-26 . In fact, at the tine of the trial in state court,

Ms. Bryan was earning $37,500 per year, Ex D6 at page 23, lines 3-4. She also
wor ked a second job from about August 1997 until June 1999 (F 61). In
addition, the thrust of nuch of Judge Macaron's decision is that Ms. Bryan
essentially cheated M. Bryan by not disclosing to himthe |arge di sbursenents
of comunity assets resulting fromher ganbling, when she was the one in
charge of the famly finances (FF 33-68), resulting in Judge Macaron's

deci sion that the property should be distributed in such a way as to correct
that wong (CC O T, and W.

Further evidence of the correctness of Judge Macaron's deci sion was M.
Bryan's testinony that she did not ask for spousal support during the divorce
trial. And Judge Macaron had before himtestinony that Janes Bryan was payi ng
the attorney fees for Wight Bryan and the argunent from Ms. Bryan's attorney
that this financial help was a predicate for the award of attorney fees to M.
Bryan’s counsel (D6, pp. 132-135). That evidence was significant for two
reasons: first, the evidence of Janes Bryan's paying Wight Bryan's attorney
fees was adduced for the purpose of obtaining attorney fees for Ms. Bryan's
counsel at the end of the divorce proceedings, consistent with the state
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doctrine that in a divorce proceeding, the parties should be equally matched
for the fight; the evidence was not adduced for the purpose of obtaining
spousal support for Ms. Bryan, as Ms. Bryan's attorney specifically stated at
page 134, 11. 17-18 (Exhibit D6). Second, with this information in front of
him(and in fact with Wight Bryan’s counsel suggesting that Janes Bryan's
payi ng of the attorney fees mght support an award of support to Wight Bryan
— pages 133-34), Judge Macaron clearly had the evidence and the issue before
himto award spousal support (to either side), if he had determned to do so.
Confronted with the evidence and i ssue, Judge Macaron did not nake such a
award. Ms. Bryan's statenent that she did not know the Debtor was seeing (or
woul d see) a BR | awer or she woul d have nmade different decisions if she had
known that, nerely nakes clearer what the understanding was at the tinme about
spousal support; narely, that Ms. Bryan at that tinme was not seeki ng spousa
support.

In other words, the evidence presented at the trial in this court
supports the conclusions that (1) Judge Macaron’s decree did not intend to
award any support to Ms. Bryan and (2) there was no basis at that tinme for an
award of spousal support to Ms. Bryan

In view of the standards enunci ated above and the facts, the Court finds
and concl udes that the paynents and other property transfers to Ms. Bryan
required by decree issued by Judge Macaron clearly did not constitute support
as contenplated by 8 507(a)(7) [or § 523(a)(5), for that matter], and just as
clearly were intended by him and served the function of, a property
distribution. Wether the paynents constitute a property distribution that
shoul d be treated as support, so to speak, pursuant to 523(a)(15), is not
before the Court at this time, has not been considered, and so the Court does
not rule onit at this tinme.

B. Confirmation of plan:

In March, April and Cctober 1998, prior to Ms. Bryan filing the divorce
petition in Decenber 1998, Janes Bryan |l oaned the parties a total of $28m in
order to pay off debt, particularly the bill to AMEX which had refused to go
along with the Consuner Oredit Counseling debt repaynent program based on
interest reduction, and in order to let Wight Bryan invest in an air
filtration business. (Note: to be clear, these $28min | oans were different
than the $24,521 |oaned to the marital comunity during the divorce in order
to preserve the equity in the houses that the parties were financing then.)

Ms. Bryan has argued here and before Judge Macaron that the advances were not
inreality a loan, but rather a return to the community of cash that had been
earned by the debtor and transferred to his brother without getting anything
inreturn. The Court had inforned the parties that it woul d consider evidence
of that claim even though the Court had previously concluded that this “cause
of action” was litigated before Judge Macaron and decided by himin favor of
Wight Bryan in such a way (sane parties, sufficient incentive, necessarily
deci ded) that the doctrine of issue preclusion or collateral estoppel, or
perhaps claimpreclusion or res judicata, precluded the Court fromrendering a
judgrment on the issue. But the Court did pernmt the presentati on of such

evi dence for the purpose of determ ning whether the petition and the plan nay
have been filed in bad faith; that is, if it were the case that the debtor had
transferred non-reported cash incone to his brother who then “loaned” it back
to the estate, and the debtor pursued that fiction during the chapter 13 case
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and the Court so found, it mght well be the basis for denying confirmation of
the plan, anong other things. Wether this is the correct interpretation of
the doctrine of collateral estoppel the Court does not need to determne
given its ruling as set out below But, for what it is worth, cf. Russell,
Bankrupt cy Evi dence Manual (West 2002), § 30, at page 132 (“Any reasonable
doubt as to what was decided by a prior judgnent should be resol ved agai nst
using it as an estoppel.”). (Ctations omtted.) The Court has considered
the exhibits and the testinony presented in the trial conducted in this court,
and has read the state court trial transcript, and concluded that it is nore
likely than not that the advances of $28m from Janmes Bryan to the comunity in
1998 were genuinely | oans and not di sgui sed noney transfers.

If Wight Bryan were transferring noney to his brother Janes, it was
during a tinme when Vicky Bryan was in control of the finances — at |east
t hrough August 1997 — or when they were doing CCC and she had at |east joint
control of the finances, through June 1999. They separated in Septenber 1998
(al though she testified in the DR case that Wight Bryan and she continued to
live together for sone tine after the filing of the divorce petition — D6 at
page 17) and she filed the divorce petition in Decenber 1998. The trial was
in February 2000, so there was not nuch tine for accunul ating those |arge
anmounts of noney for Janes fromthe date of the filing of the petition in
Decenber 1998 and the date of the trial a little over a year later (although
that apparently was not the period that Ms. Bryan alleges the noney transfers
took place. Further, given that the two of them enbarked on a spending spree
of sorts in 1996 and into 1997 (which included both nore discretionary
spendi ng on vacations and ganbling), there was al so not ruch incone during
that tinme that was available to be diverted to accunulating a large fund to
transfer to Janes Bryan. And this was not a case of Ms. Bryan not knowi ng
about the alleged transfers; she has testified before Judge Macaron and twice
before this Court (at the Septenber 24, 2001 hearing — Ex. Cl10 — and at this
hearing) that she hel ped Wight Bryan nake those transfers with a noney belt
and “noney sock”. So according to her testinony she knew about those
transfers fromthe comunity and | et them happen without doing anything about
them Al of that seens unlikely. And it seens equally unlikely that she
knew about the transfers and approved of themwi th sone sort of understanding
that the funds woul d be considered to be community property in the hands of
Janes Bryan. M. Bryan al so argued that the form prom ssory notes evidenci ng
those | oans could not be authentic because two of the notes — for March and
April 1998, Exhibits C 16 and 18 — were executed before the form which was
used was even in existence. The formthey used shows a revision date of June
1998. However, the testinmony in front of Judge Macaron was that the notes
were executed in Decenber, sone time after the |ast of the | oans was nade, in
Qctober 1998, in order to ensure that the | oans from Janes Bryan were
docunented, and that the Bryan fanmily nmenbers took that step upon |earning
that a divorce petition had been filed. D6, at page 128, Il. 1-14 (testinony
of Janes Bryan). The Court also reviewed the trial testinony of Lynn Bryan
the sister of the two brothers and the witness on the three notes, and found
that her explanation seened reasonable in support of the after-the-fact
execution of the notes. So the Court concludes, based on the evidence
presented to it, that there is insufficient evidence to support the claimthat
M. Bryan transferred community funds to his brother Janes who then | oaned the
funds back to the narital estate. O course, as the Court has already pointed
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out, Judge Macaron already denied relief on that cause of action (D2, Finding
# 30), so that, to the extent this Court either had to consider, or was
allowed to consider, the issue again, the Court agrees with the concl usion
reached by Judge Macaron.

An even nore hotly contested i ssue was whether M. Bryan was
underreporting his incone. This issue is significant, since if the Debtor
were underreporting his incone in this case, he would not only be violating
the reporting requirenents of the Code and rules, but he would al so be acting
in bad faith, thus precluding confirmation of his chapter 13 plan. For what
it is worth, the Court agrees with Judge Macaron that the Debtor was
underreporting in the years prior to the filing of the divorce petition.
However, by the tine of the filing of the bankruptcy petition and the trial on
confirmation, it appears that the Debtor was no |onger doing that, or at |east
that there was insufficient evidence to prove that he was doing so.

Ms. Bryan's primary argunments were that while they were narried, M.
Bryan had underreported his incone, that M. Bryan operated very largely on a
cash basis, and that M. Bryan's spendi ng records from 1999 through 2001
showed cash expenditures exceeding reported cash availability. As already
stated, the Court does not dispute that at least prior to 1999, it appears
that M. Bryan probably was underreporting his incone. And unquestionably it
is unusual for people to pay bills such as nortgage paynents in cash rather
than by check or autonatic withdrawal. But neither of these facts conpel the
conclusion that M. Bryan has underreported his incone in this case. Having
consi dered the evidence presented, the Court has concluded that it is possible
for M. Bryan to have subsisted on his reported cash i ncone and to have nade
deposits of cash into his checking account if, as he testified, he lived very
frugally and “did without” at times in order to nake ends neet. (For exanple,
M. Bryan testified, without contradiction, that he wore cast off shirts from
Hyatt guests for years at a tinme. And there was testinony in both trials
about how nmuch it bothered M. Bryan that when he and Ms. Bryan would go to a
novie with discount tickets, she would buy popcorn that cost nore than the
cost of the novie itself. H's preference would have been to pick up a candy
bar and smuggle it into the theater. Gven that the cost of popcorn and a
drink at a theater now exceeds the cost of even a regular adm ssion, the Court
finds this testinmony credible.) 1In any event, attached to these nminutes is a
chart showi ng the Court’s calculations (actually, the staff attorney’'s
cal cul ations which the staff attorney has patiently explained to the Court and
whi ch the Court agrees with) showi ng that practically speaking the nunbers are
consistent with M. Bryan's assertions, albeit just barely. What that
anal ysis shows is that the year and half cash flow fromtips was sufficient to
nmake the cash deposits into the checki ng account on the sane or follow ng
days. For exanple, the fourth colum shows that on March 11, 2000, M. Bryan
reported tips of $387, and that on March 15 (colum 3) he deposited $350 of
cash into his checki ng account. The second half of the analysis shows that
for Cy 2000 and, to the extent information is available, CY 2001, the Debtor
had sufficient funds to cover all his expenses.

And while M. Bryan's testinony that he keeps in his head the totals of
his weekly cash tips so that he can report themto his enployer (as he is
required to do for tax purposes) gives this Court sone pause, it is still not
enough to raise sufficient doubts about the Debtor’s credibility that M.
Bryan has convinced the Court that she is correct. For sonmeone as fixed on
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cash and on the daily frequently small nunbers of living, as M. Bryan clearly
is, renenbering and cal cul ati ng each day what the “take” has been, is not
incredible. Indeed, for mllennia now, illiterate merchants all around world
have done exactly that. Bottomline, part of the Court’s consideration in
reaching the concl usi on about the income reporting is that nmere nonconfornity
(and nonconformity it certainly is) does not constitute a lack of credibility.

A related issue argued by Ms. Bryan was M. Bryan's schedules | and J
and his anmended schedules | and J, the one showi ng his inconme and expenses as
of the date of the filing of the petition and the other his incone and
expenses as of the date of the conversion to chapter 13 (and both reflecting
the hoped-for effect of the filing — nanely, the discharge of debt). In the
statenent of affairs, filed with the petition on March 2, 2001, M. Bryan
stated that his incone in 1999 was al nost $20m and in 2000 was slightly over
$21m Ex Cl. These nunbers are consistent with his tax returns for those
years, although the returns were conpleted for filing in July 2001. Exhibits
C8 and C9 respectively. Mre inportant, the attached W2 fornms from Hyatt
(Debtor’s enpl oyer then and now) are consistent with those nunbers.

The Debtor’s March 2 schedul e | shows annualized i ncomre of about $20m
H s June 28, 2001 anmended schedul e I shows annualized i ncone of about $24m
excl udi ng the additional “casual” incone of $125 per nonth. This $24m
represents an increase of 20%over the prior figure. The debtor explai ned
that these differences arose fromthe fact that he had visited with M.

O tinger a nunber of nonths before the petition was filed on March 2, 2001
and at that earlier tinme information was provi ded and schedul es prepared that
were unintentionally not reviewed or corrected prior to when M. Bryan signed
the declaration page to the schedul es on March 1, 2001. (See attachnent to
the voluntary petition filing. Doc 1.) (The Debtor’s counsel M. Qtinger
confirned and suppl enented that explanation. However, although the statenent
was made by M. Qtinger as an officer of the court, and the Court has never
had any reason, and still has no reason whatever to doubt M. Otinger's
credibility, the Court does not treat as evidence any statenent by M.
Qtinger, because M. Qtinger’s statenent was not nade under oath.)

The deductions fromgross inconme are $593 in the original schedule | and
$390 in the second schedule |, accounted for nostly by the elimnation in the
second schedul e of the $212 that the Debtor was proposing to save for his
retirenent each nonth. By reason of the reduced deductions and the additiona
casual incone, the Debtor went from $1,090 net inconme to $1, 720 net incone, a
dramatic appearing i ncrease. The original schedule J expenses of $1,237
increased by $425 in the anended schedule J to $1,662. The difference is
mai nly accounted for by the addition of line itens for charitable
contributions of $200 and a hone equity payment of $213. (There were other
much snall er additions and subtractions that netted to the $425. And since
the filing of the amended schedul es, the Debtor and the chapter 13 trustee
have made conprom ses concerning those itens to get the plan confirned
consensual ly.)

Wth respect to the increase in gross income fromthe Hyatt, the
schedul es shoul d have been reviewed prior to the filing, and there was no
evi dence of exactly when the visit with counsel took place. Nevertheless,
while a 20%increase in incone is not insignificant, here the difference in
absolute dollars was a little under $4m per year, which was a difference of
$303 per nonth. That does not constitute a najor miscalculation, and it is
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under st andabl e that such an error could have been committed negligently but

not intentionally or in bad faith. And while it would have bol stered Debtor’s
case to have pinpointed when the visit(s) to counsel occurred — and the Debtor
di d have the burden of persuasion on this issue — the evidence presented was
sufficient for the Court to conclude that the | ower gross incone figure in the
original schedule I was not intentional or the result of acting in bad faith.
To put it nore precisely, the court finds that it is nore likely than not,
albeit with not nuch roomto spare, that the Debtor is and has been acting in
good faith with respect to his schedul es.

Anot her concern that the Court had upon hearing and reading this
evi dence and the amended schedul es was that the fit was al nost “too neat”
between the deficit chapter 7 schedules and the slightly “surplus” chapter 13
schedul es whi ch woul d be needed in order to support a successful chapter 13
confirmation bid. But then, the “cover sheet” to the anended | and J says
explicitly that the debtor is not only taking on additional “casual”
enpl oynent, but is also reduci ng expenses, for the purpose of naking the
chapter 13 plan work. The reduced expenses actually refers to the del etion of
the retirement savings, and there was sufficient evidence that M. Bryan had
begun contributing on a regular basis to Asbury Methodist church. (The
debtor’s exhibit D3 shows that debtor began naking contributions to the
church, at the rate of about $150/nonth, beginning in August 2000, so that if
that visit with M. Qtinger took place before that, it would explain why the
first schedule | was initially incorrect.) Presunably the Debtor could also
reduce his church contributions if that would be required to nake a pl an work.
In any event, chapter 13 debtors routinely adjust or juggle their budgets in
order to nmake a repaynment plan work. And judging by the tenor of the new
bankruptcy “refornf |egislation, these two actions by the Debtor are exactly
what Congress would like to see all debtors doing. Thus the Debtor is
certainly not to be faulted for anendi ng his schedules to do those things.

As a side note, | should comment on what Ms. Bryan says happened to her
with her divorce counsel. She alleges that the pre-trial litigation in her
case was very expensive, and she got behind in her bills, so that her firm
refused to provide an attorney for her until the last minute (when it cane
tinme for trial alittle over a year later), when it assigned a junior attorney
who had taken no depositions and did not fully understand the facts of the
case that Ms. Bryan wanted to put on. (The lawer also submtted the proposed
findi ngs of fact and conclusions of |aw required by Judge Macaron.) |If these
allegations are true, they represent the litigant’s nightnare that al so | eads
to such (justified) criticismof the legal system in which finances drives or
appears to drive what gets effectively presented to the court. However, from
a reading of the entire trial transcript, it appears to ne that her counsel
vigorously represented Ms. Bryan, including a pointed and effective cross
exam nation of M. Bryan. Mre to the point, however, is that even were this
the case in the divorce case before Judge Macaron, Ms. Bryan's solution is not
arelitigation of the nmerits of the noney-transfer cause of action, but rather
at this stage Ms. Bryan’s solution mght be a cause of action against her
former counsel. But of course | amnot saying that there was nal practice
because the only person who testified about that was Ms. Bryan, and not the
firm

One other note that needs to be added here is that this was one of the
nost difficult cases this Court has had to decide. Both parties appeared to
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the Court to be conpetent and credible. Yet the testinony of the parties
about some of the allegations nade — for exanple, the alleged transfer of tens
of thousands of dollars of cash to James Bryan — are so obvious and so at odds
that soneone nust not be telling the truth. And there is no really clear
indication to ne which party that is. The Court also reviewed the transcri pt
of the trial before Judge Macaron, and that transcript also left questions in
the mind of this Court about who was telling the truth. So ultimately the
Court has had to rely on the tiebreaker; that is, who had the burden of
persuasion and was that burden nmet. 1In this case, M. Bryan had the burden of
persuadi ng the Court of his good faith, and he nade at least a prima facie
case with his testinony. The burden then swng to Ms. Bryan to cone forward
with evidence of |lack of good faith, and she tendered her evidence in support
of her allegations of noney transfers, underreporting of incone, etc.

However, at the end of the day, so to speak, this Court does not find it nore
likely than not that her allegations are true, and therefore she has not net
her burden of persuading the Court of the truth of her allegations. Thus, it
remai ns the case that M. Bryan has net the burden of coming forward with

evi dence of good faith, and of persuading the Court of that good faith. But
havi ng said that, the Court will continue to wonder, as it has ever since the
hearing on Janes Bryan's stay notion nonths ago, exactly what did happen in
those nonths and years preceding the filing of the petition

Wth respect to the nerits of the trial, one of the core requirenents
for confirmation is the debtor’s good faith. Based on what has been said,
find that the Debtor has acted in good faith and has not lied or otherw se
filed any false statenents. | also find that the other requirenents of § 1325
of the code for confirmation of the plan have been net.

Before we are done, the Court needs to address another matter fromthe
adversary proceeding, no. 01-1076; nanely, the issue of requested relief
paragraph Cin the proposed anended conpl aint (doc 22; see paragraphs 21 and
22; see also doc 20, Mdtion to Arend Conpl aint, paragraph 7). This part of
the proposed anended conpl aint deals with $24,521 that was | oaned by Janes
Bryan to the Bryans during the divorce proceeding in order to preserve the
parties’ equity in sone of the houses during the divorce proceeding. It was
| oaned pursuant to Judge Macaron’s court order, secured by a lien on one of
t he houses pursuant to court order, and then repaid upon the closing of the
sal e of the house and the | ater dishursenent of the proceeds fromthe registry
of the state court (see D7, pp. 226-231). The proposed anmended conpl ai nt nay
have been seeking a determ nation that repaynent of the $24,521 was a
preference to an insider that should be recovered as part of the good faith
plan process. The literal wording of the conplaint sought a declaration of
nondi schargeability and priority paynent to Ms. Bryan of the proceeds of that
preference action, which is not possible or contenplated by Code. Wen the
Court ruled that Ms. Bryan could not amend her conplaint to seek the
decl aration of nondi schargeability and priority (doc 25), it overl ooked the
inplicit cause of action for a preference. Arguably therefore Ms. Bryan
shoul d have been permitted to argue that the all eged preference should have
been pursued.

In fact, the effect of the estate recovering that preference would be to
expose Ms. Bryan to an additional collection effort by James Bryan, since that
$24,521 is clearly a community obligation which would not be paid in ful
under the chapter 13 plan. M. Bryan has already nade it clear that one (and
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perhaps the only) reason for pursuing this litigation so strenuously agai nst
the Debtor is that she is, as a result of his filing, exposed to nore than
double the liability she anticipated having to deal with from Janes Bryan.
Since neither the chapter 13 trustee nor any other party raised this

obj ection, the Court questions the utility of Ms. Bryan raising it now, in
this context, with such a potentially adverse inpact on her. And given that
at first blush, there is a defense to the preference action — see 11 U S.C. §
547(c) (1) or (c)(4) — there seens to be even |l ess reason for anyone, including
Ms. Bryan, to pursue such an action. For these reasons, it still nakes sense
confirmto chapter 13 plan, even without a provision in it for pursuing a
preference action agai nst James Bryan.

C Concl usi on

For the foregoing reasons, the Court finds that the requirenments for
confirmation have been net, and that it should confirmthe proposed chapter 13
plan with the changes agreed upon with the chapter 13 trustee. The Court also
finds that it should dismss the adversary proceeding.

D. O der
It is therefore ordered that the debtor’s chapter 13 plan (doc 18), filed June
29, 2001, is confirnmed as anmended by the trustee’s changes. It is also

ordered that, with respect to adversary proceedi ng 01-1076, the conplaint and
any anendnents thereto — that is, all requests for relief — are denied and the
conplaint is dismssed, with the exception of the original request for relief
under 8523(a)(15), filed when the Debtor’s case was still a chapter 7 case.
This one cause of action is disnissed without prejudice as noot, since it is
concei vabl e that the Debtor may not performthe chapter 13 plan inits
entirety and may end up back in a chapter 7 proceeding. |f M. Bryan
continues to believe that a preference cause of action should be pursued

agai nst Janes Bryan, she nay file a notion seeking reconsideration of the
order dismssing the adversary proceeding within ten days of the entry of the
witten order contenplated by this ruling. |In that nmotion she nust explain
what | aw and facts exist that woul d make such an action successful, and

expl ain who woul d pursue the action, since the chapter 13 trustee has so far
not done so and the debtor is unlikely to do so, or at least is unlikely to do
so with the requisite enthusiasmand will to wn.

GBO t do.

Attachnent as stated:

A Anal ysis of cash flow fromtips that is sufficient to nake the cash
deposits into the checking account on the sane or follow ng days.

Dat e Payr ol | Cash Ti ps Cash/ Check
Exh c-6 deposits in deposits reported Exh C6
check acct in check Exh G 7
Exh c-6 acct date/ ant .
Exh G 6
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010500 300. 00
010500 156. 24

011900 147.79

012400 200. 00

020200 133.41

020900 225.00

021600 110.11

021700 250. 00

022800 225.00

030100 235. 16 3/11 $387

031500 350. 00

031600 208. 04

032400 150. 00

032900 188. 66 3/25 $241

041000 4/ 8 $397 500. 00
041200 150. 71

042600 116. 92 4/ 22 $355

050800 200. 00 5/6 $328

051000 212.18

052400 70. 41 5/ 20 $407

060500 100. 00 6/ 3 $312

060700 172. 67

061900 6/9 $474 584. 52
062100 131. 63 6/ 17 $377

070600 179. 15 7/6 $348

071900 169. 66 7/ 15 $353

072400 257.74
080200 247.79 7129 $419

081500 350. 00 8/12 $335
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081600 146. 31
083000 255. 36
090500 300. 00
091300 155.94 9/ 9 $445
092000 400. 00
092700 449. 27 9/ 23 $308
101100 207. 67 10/ 07 $534
101600 600. 00
102300 250.00 | 10/21 $356
102500 348. 55
110600 300.00 | 11/04 $387
110800 143. 60
112200 446. 98 11/ 18 $327
113000 356. 55
120600 211.62 12/ 02 $161
122000 200.00 | 12/16 $278
122000 209. 27
2000 subt ot al st 5205. 1 3800 2298. 81
010801 256. 27
011801 244,44
013101 302. 54
021401 248. 22
022801 269. 36
030601 350. 00
031401 226. 07
032801 467. 04

1Y ear 2000 tax return W2 listed medicare wages and tips tota of $21,110.45, so that the non-
payroll income was three times the amount of the payroll income of $5,205.10.
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040201 100. 00
041101 197. 55
042501 246. 83
043001 300. 00
050901 138.71
051401 200. 00
052101 200. 00
052301 520. 33
060701 229. 60
062001 272.70
062501 200. 00
070201 100. 00
070501 227. 34
070901 1288. 44
071601 250. 00
071801 137.11
19 MONTH TOTAL 9332.94 5100 3843.52
AVERAGE 491. 20 268. 42 202. 29
B. Anal ysi s based on Exhibit C7, showing that the Debtor had sufficient

funds available to pay his obligations in CY 2000 and

avail able information, in CY 2001

Year 2000

to the extent of

Di sbursenents

Per 2000 form 1040 (exh. 401k contribution (per 2679. 07
c-9): W2)
FIT w thhel d 2545, 33
FI CA w t hhel d 1308. 85
Medi care wit hheld 306. 10
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SIT withheld 336. 54
home nortgage int. 7635. 00
church contribs 1025. 00
total from 1040 15835. 89
estinmated cash paynents 725 per nmonth per trial 6300. 00
exhi bit, but includes
200 per nonth for
esti mat ed
chari t abl e/ church
So 525 x 12 =
check payments 824 per nonth per trial 2568
exhi bit, but includes
approx 610 per nonth for
nort gage, deducted above
on 1040 as interest.
So 214 x 12 =
total disbursenents 24703. 89
SOURCES OF CASH
total wages on w2 -21110. 45
begi nni ng checki ng 3383. 10
account bal ance 1/1/2000
(ex. c-6)
| ess endi ng checking -1106. 86 -2276. 24
account bal ance
12/ 31/ 2000 (ex. c-6)
T Rowe Price withdrawal -2000. 00

in 1/00 (exh. c-15)

-25386.69 (total funds
avai |l abl e to pay

di sbur senents of

$24, 703. 89)

unl ocat ed di fference

-682.80 nore funds than
di sbur senent s
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Year 2001 (Jan through July only because we have bank statenents only through
July, exh. c-6)

per bank statenents, 3727.74 1700 cash deposits
exh.c-6
payrol | records 5, 518. 33 checks 4875.01 tips
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